OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GENENAL

Honorsble Baseom Ofiles
Commissionsr Genaral Land Offioce
Austin, Texas

Dear 8ir: Opinien No. 0=3943

Ra: Authority of Coxg o to
refund rextal page by al-
lowing of: gnl [ TTT & T
dedust same Pay~

yelip or your opinién re-
st dated Beptember &, m.x 3 steted mt the
geu-d for leane of Xlesmosynsy _ u miu lLand ¥xe-

"euted an oil snd gas leass & = cn?ny
ring 600.09 aores arm Nigkh ‘ ﬂutc Hospital
16, 1938,-2 pf which was transferred

ma 80 thab said royal-
annoal delay rental

ties e
hereis utm»rutouttnmro-
_ { yental provided f_mr'inn $1..00
r at primary Seim ¢ v yeours,
rh_-t = Profusers Gm had paid royaltiss :m
the port nhul&byittorthmrlugmm
Marsh 16, fareh 16, 1940, in emu of the total

amount of 14ed for on the entire 600,09 sores in
the leass, end ghell Patroleum Corporation had in uu-

tion %o that 1 de nntal.i en the asresge
i% feor the p;‘ e n iltreh 16, 1939. : iu'cf ﬁ 1940,

in the to sun of Mﬂs.

You request un opinion of '&his departunﬁ as $o
whether or not sn arrangement could be made wherebdy the

NC COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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o

Petroleun Producers cmy eonld pay the Thsll Petroleum
Corporstion she monthly ro tmaumsuumuzu
produstion until the $475.40 ia uquu-m.

It 1 the opiniom of this «mmm that you are
not authorized to make sish an wrengement oy the repaymnt
of this money to the %hell Petroleum Corporstiom. 7The money
recsived from this lease has desn paid into the Ceneral
Revenus Fund, and there is no appropriation or authority
by which maid money oan be refunded to the Shell Petrolesm
c'zsmunw. dreoct nt from the Gensral Revenue

« and singe this - be done direotly, it canmnot be
done b{ommm.u. The Petreleun Producers Coxpany is
‘ pay the full amount of the royslty as provided for
in the e ase on the produstion thersfrom sach and every month
$0 the Commisesionsr of the Gensral Land Orfice to the oredis
of the Censral Rsvenwes Tund, which definitel 1{ preacludes its
nme:«amuwmmwwm Shsll Petroum

b § M&“‘ m“ :;:am tx:l ut:‘::"pmr b d M 1% ’
oum on rew - .
wan dons vnmrﬁamuunim under a nistake of
law thers 1s no lisbility oa the 2tate S0 refumd {t., See
Galveston County v, b;!h:n 2793 Gilitem v, Alfoxd,
68, % 7573 'hrut ¥e ’ ‘ '

yReat eof mm M 4issovery u‘ ou ene
tract é g:ﬂ 1sased for oll gas x:‘puu not satisty
the implied ohligatsion S0 mmm the leased

prexises. Texas Co, v, Davis, 255 8, W, 60 The gourt &
the eass of Cox v. im‘mue&umm 265 5. ¥, 196,
hold / '

, ", s o It bocums the duty, under the implied
covenants of she leass, after &u aiseovery well
or wells were sompleted, of sash assignes to eom~
monoe within a reascaadie tine, and $0 proseeuts
with tnwmm 411ligence, the develepment of oil
n:d sﬁ‘"},u thelr amcuu umnﬁcd pertions

- e lease.
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. "Ihe yeusonadls time for soxmencemsnt of
e m.na:’ and the ryeascnadie ailigensce to devel
dependec oa the feots and gireumstances. surrouni-
ing each segregatsd portien of the lease.

%A fallurs to so develep would suthorize
the lessor to canesl the lsase as t0 eadh as-
slgnee 830 in defeult, lLikewiss would the leasor
be entitled to caneel the entire lease az to gll
assignees of u_g-utce portions for the failure
of any ons of the assignees to develop his megre-
| , gated portior, where they all rely upoa his aoss
v of amla{rnt $0 vest in them the right to there-
after 4rill for oll or gas. Sheh relianes on :
snother assignes to veat this right 1s at the peril
of those s0 relying. Harris v, Michael, supra.®

In the sase of W, T. Va r Zstate v. %legler
041 Cempany, 19 8, W. (24) p. 27 in an opinion by Justies -
Greenwood the Cupreme Court used:the rollowing pertinent
- lenguneges % - ;

- "I Toll nnd.t must bs regarded
a8 settled b w dm;,o@ Suprens
Courty * (2) The estets acquired dy the so-called
lesses and his assigns wes & determinable fes
- which was lost on eessaticn of the use of she
land for puxposes of oll and gas exploratsiom,
davelopment and poluuenh‘ {(3) The estete of ,
she lesses or his assi 4 not survive abandone '
wat; * (4) Vhere a ng lease provided for oil

- or ges royalties and falled to define the lessse's

duty as regards deve ¢t after diseovery of

o oil or ges the law inplied the obligation

from the le ssese to continus the developmen$ end

m etion of of) or gas with reamonsble 4iligenee;
The uaual remsdy for hresch of lessses's im-

plisl covenant ror reasonable development of oil

and gas 15 an setion for damages though under

sxtraordingry efirounstances where thers can be

no other sdequate relisf, a court of eguity will

sntertain an action to cancel the lease in whole

arin]nrt."

" We point out the shovs for the reason thes it sosurs
0 us that sinee produstion has been prefitable on & portien
of the leased prexises ror the past few years thet on rurther
investigation it might appear that the £hell Petrolewmm
tion should be requested to elither release tc the Ztate the
aereags held by it or lrmediately begin operations rfor reasonadls
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development of same as required by the leass: together u“h .
the implied odligasion whish the law reads 1040 sams, Trust-
ing shat this answers Jour iaguiry, ws aXe

Very truly yours
ATTORREY GENERAL OF TXXAS

By ' - (signed)
D. D. Mahon
Asalistant
DDMsmp
APPROVED HEP 23, 19AY
(signed) Gerald ¢, Mamn
ATIORNXY m_ OF TXXAS
f APPROVED
orINION
COMMYTTER
BY B .¥.B,
OQHAYRMAN

0.k,
G.R.L,



